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In the United States Court of Appeals 
for the District of Columbia 


Bernard L. Downey, appellant 

v. 

United States, appellee 


Bernard L. Downey, appellant 


v. 


John B. Colpoys, United States Marshal for the 
District of Columbia, appellee 


BRIEF OF APPELLEES 


STATEMENT OF THE CASE 


In order that there may be no confusion as to the 
nature of these cases and the court may have before 
it a true picture of exactly what happened in the 
court below, it is deemed necessary to set forth the 
following: 

On March 24, 1932, the appellant was sentenced 
to the penitentiary by the Supreme Court of the 
District of Columbia in three criminal cases. The 
court imposed sentences of four years in each ease, 
the said sentences to run consecutively. The clerk 
in entering the judgments upon the record made 
certain errors. These errors are as follows: 
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(i) 







The docket disclosed these entries: 

Case No. 51661, March 24,1932: sentenced 
to penitentiary for period of four years, to 
take effect from and including this date. 

Case No. 51662, March 24,1932: sentenced 
to penitentiary for period of four years, to 
take effect from and including this date, and 
to run consecutively with case No. 51663. 

Case No. 51663, March 24, 1932: Sen¬ 
tenced to penitentiary for period of four 
years, to take effect from and including this 
date and to run consecutively with case No. 
51661. 

The minutes of the criminal division of the lower 
court show the following entries: 

Numbers 51661 and 51663: “Four years to 
take effect from and including this date to 
run by cases consecutively.” 

Number 51662: “Four years to take effect 
from and including this date and to run 
eonseeutivelv with No. 51661.” 

The three jackets kept in the office of the clerk 
of the court containing the indictments and other 
papers, bore on the backs thereof the following 
pencil notations made by the clerk at the time the 

► *,.• * %..# 4 ' . • ' jt • * ' % • > % \ % 

court imposed the judgment: 

o ii ‘ 1 ■ ?•!':*» '• !‘ir r: - s " .1 

51661: “Downey, 4 years pen.” 

51662: “Downey, 4 years pen. to run 
consec. with 51661. ” 

51663: “Downey, 4 years pen. to run 
consec. with 51661.” 
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It is at once apparent that the docket and min¬ 
ute entries are ambiguous as directing consecutive 
service of the three sentences, while at the same 
time directing that each sentence take effect from 
and including the date of their imposition. 

The appellant, after having served four years in 
prison, obtained his release on a writ of habeas 
corpus in the District Court for the Northern Dis¬ 
trict of Georgia, on the ground that the sentences, 
as disclosed by the record, were contrary and unen¬ 
forceable, and that the sentences in question had 
to be construed as imposing concurrent terms. The 
court, however, delayed the discharge of appellant 
for a period of fifteen days to allow the United 
States the opportunity to take any lawful measures 
to reform the records of the trial court and retake 
the appellant. 

Subsequent to the order of the above named Dis¬ 
trict Court, but before the expiration of the said 
fifteen days, the United States caused to be issued, 
from the Supreme Court of the District of Colum¬ 
bia, a writ of habeas corpus ad prosequendum to 
bring the appellant before the lower court to show 
cause, if any be had, why the judgment records of 
the lower court should not be corrected to conform 
to the judgments pronounced against him. 

Immediately upon the appellant ’s arrival in the 
District of Columbia, he obtained a writ of habeas 
corpus directed to John B. Colpoys, United States 
Marshal for the District of Columbia, to obtain his 
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release. In his return and answer to the writ and 
petition, the Marshal justified his detention of ap¬ 
pellant on the ground that he was holding appel¬ 
lant by virtue of the writ of habeas corpus ad pros¬ 
equendum. The appellant then demurred to the 
return and answer, and at the hearing on the de¬ 
murrer and the motion to correct the judgment 
records which were heard at the same time before 
the same justice, namely, the trial justice who had 
imposed the sentences, the said demurrer was over¬ 
ruled and the writ discharged. The appellant stood 
upon his demurrer and noted an appeal. 

The court granted the motion of the government 
to correct the judgment records and they were cor¬ 
rected, the court signing an order to this effect, 
together with a memorandum in which the court 
outlined its reasons for so doing. This order and 
this memorandum are a part of the record in this 
court. The appellant then noted an appeal from 
this action. 

ARGUMENT 


I 


Power or right of the court to amend or correct clerical 

errors 


The real question on this appeal is whether or 
not a court has the right or power to correct or 
amend clerical errors and misprisions of its officers 
at any time, either before or after the expiration 
of the term at which a judgment was rendered. 
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At the outset it must be remembered that the 
judgments of the lower court were proper and Valid 
in every respect. These sentences as they came 
from the lips of the justice were that this appellant 
should serve four years in case No. 51661, to be 
followed by four years in case No. 51662, and an 
additional four vears in case No. 51663, to follow 
the sentence in case No. 51662, a total of twelve 
years. The orders of the court now challenged 
by the appellant do not change, but merely correct 
the records of the court in order that they may 
speak the truth. There was no attempt here on 
the part of the court to change its judgments and 
the action of the court did not involve any change 
in the judicial action already taken. 

This action is not a new one. It is discussed at 
some length in 34 Corpus Juris: 

Clerical or formal corrections or amend¬ 
ments of the judgment record, necessary to 
make it speak the truth, and not involving 
any change in the judicial action already 
taken, may be made at any time, before or 
after expiration of the term. So judgments 
entered as the result of clerical mistake or 
inadvertance or which are void on their face, 
may be vacated after expiration of the term 
(Page 215). 

The court, at any time either before or 
after the expiration of the term at which a 
judgment was rendered, or of the statutory 
period within which judgments may be 
amended, may correct or amend clerical er- 
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rors and misprisions of its officers so as to 
make the record entry speak the truth and 
show the judgment which was actually ren¬ 
dered by the court (Page 229). 


In Rupinski vs. United States, 4 Fed. (2d) 17, 
the Circuit Court of Appeals for the Sixth Circuit 
stated: 


While the clerk's blotter, the book of orig¬ 
inal entry, indicates that count three had 
been dismissed the journal of the court, 
through an error on the part of the clerk, 
recites the dismissal of count two. When 

. . . • : .i ' • . * * 

the error was discovered long after the term 
had passed, a motion was made and ordered 
entered nunc pro tunc correcting the record, 
and thereupon a motion was made in this 
court to correct the printed transcript of 
record. It is urged in behalf of the defend¬ 
ant that neither the court below nor this 
court has power to alter the record after 
the term, and therefore the dismissal of 
count two as recited in the record must 
stand. While the general rule is that the 
records and decrees of the court can not be 
altered after the term, there is a well recog¬ 
nized exception in the case of mere clerical 
errors. Phillips vs. Negley, 117 U. S. 665, 
6 S. Ct. 901,29 L. Ed. 1013; Sihhald vs. U. S ., 
12 Pet. 488,492,9 L. Ed. 1167; United States 
vs. Mayer, 235 U. S. 55,35 S. Ct. 16,59 L. Ed. 
129. The motion to rectify the record will 
accordingly be granted. 


The appellant contends that the government is 
barred by laches from any attempted reformation 



7 


of the records, but from an examination of the 
above named cases it is clear that this doctrine does 
not apply, and the eases which appellant has cited 
in his brief are not in anywise in point. The ap¬ 
pellant also says that any contemplated change in 
the records would amount to impeaching the record, 
but appellant forgets the fact that the action of the 
government is not to change the judgments but to 
change the records so that they might speak the 
truth and thus conform to the judgments as pro¬ 
nounced by the court. 

The appellant says as well that the records of 
the sentencing court import absolute verity and 
may not be impeached on habeas corpus. If ap¬ 
pellant has reference to the writ of habeas corpus 
ad prosequendum, then it must be pointed out that 
the only purpose of this writ was to bring appellant 
before the court and give him the opportunity of 
being heard with respect to the government’s ac¬ 
tion to correct the judgment records. On the other 
hand, if appellant refers to the writ of habeas 
corpus which he obtained in Georgia, then the state¬ 
ment is quite true, because in this habeas corpus 
proceeding the court in Georgia could do nothing 
else except to order the discharge of the appellant, 
in view of the record which the court had before it. 
On this very point the Supreme Court of the United 
States in Hill vs. Wampler (decided May 18,1936), 
56 Sup. Ct. Rep. 760, had the following to say: 

• . • : l * I « 

The only sentence known to the law is the 
sentence or judgment entered upon the rec- 
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ords of the court. * * *. If the entry 

is inaccurate, there is a remedy by motion 
to correct it to the end that it may speak 
the truth. People ex. rel. Trainorx s. Baker , 
89 N. Y. 460. 466. But the judgment im¬ 
ports verity when collaterally assailed. 
Ibid. Until corrected in a direct proceed¬ 
ing, it says what it was meant to say, and 
this by an irrebutable presumption. In any 
collateral inquiry, a court will close its ears 
to a suggestion that the sentence entered in 
the minutes is something other than the 
authentic expression of the sentence of the 
judge. 

See also In Be Welty, 123 Fed. 122, w’herein the 
court quoted the following: 

In Wight v. Nicholson, 134 U. S. 136, 10 

Sup. Ct. 487, 33 L. Ed. 865, the petitioner 

had been sentenced bv the District Court 

%/ 

of the United States for the Eastern Dis¬ 
trict of Michigan, although the records 
showed that at the time of the sentence the 
cause had been transferred to the Circuit! 
Court for the district, and was then pend¬ 
ing in that court. This situation came to 
light during the habeas corpus proceeding, 
and the Circuit Court found that the exist¬ 
ing record was not full and correct, and 
“upon its own motion, based upon its recol¬ 
lection of the facts”, caused a nunc pro tunc 
entry to be made as of the previous term, 
remitting the cause back of the District 
Court on the groimd that it had never been 
lawfully transferred therefrom, and on the 
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corrected record it discharged the writ of 
habeas corpus. The judgment-of the court 
was affirmed by the Supreme Court. 

In Gonzales v. Cunningham , 164 U. S. 612. 
17 Sup. Ct. 182, 41 L. Ed. 572, the appellants 
had been convicted of murder in a district 
court of New Mexico and sentenced to be 
executed. The judgment was affirmed in 
the Supreme Court of the territory. The 
order of affirmance was set aside, and a 
rehearing granted, pending which the terri¬ 
tory suggested a diminution of the record, 
and prayed for a certiorari, which was 
granted; and thereupon at a special called 
term of the District Court the records there¬ 
of were corrected, more than a year after 
the trial, so as to show what had been there¬ 
tofore omitted—that the appellants had been 
duly arraigned upon the indictment, and had 
pleaded not guilty. The evidence support¬ 
ing this correction was “the recollection of 
the presiding judge and certain notes and 
memoranda deposited with the clerk in pur¬ 
suance of law.” Upon the rehearing and 
upon the amended record the conviction and 
sentence was again affirmed by the Supreme 
Court of the territory. A writ of habeas 
corpus, which was subsequently granted by 
that court, was discharged after return and 
hearing. The order discharging the writ 
was affirmed by the Supreme Court of the 
United States upon appeal. See also Bor¬ 
rego v. Territory , 8 N. M. 490, 46 Pad 349 
(Page 126). 

108321—36 - 2 
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In Gagnon vs. U. S., 193 U. S. 451, the court said: 

The power to amend its records, to cor¬ 
rect mistakes of the clerk or other officer of 
the court, inadvertencies of counsel, or to 
supply defects or omissions in the record, 
even after the lapse of the term, is inherent 
in courts of justice, and was recognized by 
this court in Be Wight, 134 U. S. 136, 33 L. 
ed. 865, 10 Sup. Ct. Rep. 487; Gonzales v. 
Cunningham, 164 U. S. 612, 623, 41 L. ed. 
572. 576, 17 Sup. Ct. Rep. 182, and United 
States v. Vigil, 10 Wall. 423, 19 L. ed. 954. 
It is also conferred upon courts of the 
United States by Rev. Stat. 899, 900, and 
901 (U. S. Comp. Star. 1901, p. 675). This 
power, hoicever, must he distinguished from 
that discussed by the court in Bronson v. 
Schulten, 104 U. S. 410, 26 L. ed. 797, where¬ 
in wc held that the authority of the court to 
Sv. t aside or modify an existing judgment or 
order ceased with the expiration of tin 1 term, 
and from that time all final judgments and 
decrees passed beyond its control, and that 

if such errors existed thev could onlv be cor- 

%/ • 

reeted by writ of error or appeal to a supe¬ 
rior tribunal. An exception was there made 
of certain mistakes of fact not put in issue or 
passed upon, such as that a party died be¬ 
fore judgment, or was a married woman, or 
was an infant and no guardian appeared or 
was appointed, or that there was error in 
the process through the default of the clerk. 
In the Federal courts the power to amend is 
given in general language in the final clause 
of Rev. Stat. § 954 (U. S. Comp. Stat. 1901, 
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p. 686), which declares that such courts 
“may at any time permit either of the par¬ 
ties to amend any defect in the process or 
pleadings, upon such conditions as it shall, 
in its discretion and by its rules, prescribe.” 
As above indicated, however, this power has 
been restricted to amendments made during 
the progress of the case, or, at least, during 
the continuance of the term in which the 
judgment is rendered (Page 457). [Italics 
supplied.] 

II 

The evidence was sufficient on which the amendment was 

based 


The appellant has consistently urged in all of his 
pleadings and in his brief that the sentences im¬ 
posed were concurrent and that, therefore, there is 
nothing to correct. He states in his brief that the 
bases for the amendment, namely, certain letters 


writ!en to the justice shortly after the sentences had 
been imposed and the justice’s independent recol¬ 
lection of the case, were not material and were col¬ 
lateral to the issues presented. Why the appellant 
should take such a position is not known. These 


letters and the justice’s own recollection went to 
the very essence of the proceeding. There had to 
be some ground on which the Government could 
prosecute its motion to amend. The ruling of the 
District Court in Georgia that the effect bf the 


records on their face resulted in concurrent sen¬ 


tences was not res judicata in a proceeding to 
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amend. The appellant's argument at the hearing 
was also to the effect That the sentences were con¬ 
current. Although when the court indicated that 
it was amending the record on the strength of its 
independent recollection and a certain train of cir¬ 
cumstances in the case, together with the letters in 
the possession of the court, the appellant made no 
objection thereto and offered nothing in his own 
behalf contrary thereto. The appellant in his as¬ 
signment of errors makes no point with respect to 

the sufficiency of this evidence. Therefore, the 

* ' 

appellant having stood mute at the hearing and not 
having assigned as error that the evidence was in¬ 
sufficient, he can not now be heard to say in his 
behalf that it was not proper for the court to con¬ 
sider the letters in question. A failure to insist 
on a ruling and to save an exception is a waiver of 
the objection. Grand Trunk Railway Company vs. 
Ives , 144 U. S. 408, 36 L. E. 45. 

In Gebhie vs. Mooney, 121 Ill. 255, the Supreme 
Court of Illinois stated the following, in a case 
wlieer the record was amended nunc pro tunc: 

the amended record here recites that the 
court, upon the inspection of the record of 
this court in this cause, * * * finds 

that two certain orders made by the court 
herein have not been entered upon the 
records of this court through an omission of 
the clerk to do so, and at the proceedings to 
order that they be entered nunc pro tunc, 
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the presumption here, as in respect of all 
judgments, decrees and orders of the Cir¬ 
cuit Court, is, that the ruling is right until 
it is affirmatively made to appear that it is 
wrong, and it was incumbent on appellant, 
if, in fact, there was nothing here to amend 
by, to have tendered a bill of exceptions, re¬ 
citing all the evidence in this respect then 
before the court, and not having done sq the 
order can not be reversed or disregarded. 

It is evident that the court intended and did im¬ 
pose consecutive sentences. To take any other 
view than this it would be impossible to reconcile 
the appellant’s position (that the sentences were 
in fact concurrent) with the entries in the docket 
and the minutes which both contain the word “con¬ 
secutive” and especially the pencil notes on the 
jacket made by the clerk at the time of the pro¬ 
nouncement of the sentences, which also contain 
the same word. 

Aside from the fact that the appellant is pre¬ 
sumed to have waived any objection to the evidence 
it is respectfully submitted that the evidence as 
disclosed bv the memorandum of the court was a 

V 

sufficient basis for the amendment. First of all, 
there was an existing record. In other words, this 
is not a case where there is a total absence of any 
record at all and the court attempts to recreate one. 
Where the court attempts to recreate a record 
there is a decided split of authority with respect 
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to the sufficiency of the evidence necessary to do 
this. In Gagnon vs. United States, supra, the 
Court states this proposition in the following 
language: 

This power to amend, too, must not be con¬ 
founded with the power to create. It pre¬ 
supposes an existing record, which is defec¬ 
tive by reason of some clerical error or 
mistake, or the omission of some entry which 
should have been made during the progress 
of the case, or bv the loss of some document 
originally filed therein. The difference be¬ 
tween creating and amending a record is 
analogous to that between the construc¬ 
tion and repair of a piece of personal prop¬ 
erty. If a house or vessel, for instance, be 
burned or otherwise lost, it can only be re¬ 
built, and the word “repair” is wholly in¬ 
applicable to its subsequent reconstruction. 
The word “repair”, as the word “amend”, 
contemplates an existing structure which 
has become imperfect by reason of the ac¬ 
tion of the elements, or otherwise. In the 
cases of vessels particularly, this distinc¬ 
tion is one which cannot be ignored, as it lies 
at the basis of an important diversity of 
jurisdiction between the common-law and 
maritime courts. 

The power to recreate a record, no evi¬ 
dence of which exists, “has been the subject 
of much discussion in the courts, and the 
weight of authority is decidedly against the 
existence of such power.” We have exam- 
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ined a large number of authorities upon this 
point, and while they do not altogether har¬ 
monize in their conclusions, the practice in 
some states being much more rigid than in 
others, we have found none which supports 
the contention that a record may be created 
to take the place of one of which no written 
memorandum was made or entered at the 
time the original judgment was supposed to 
have been rendered. The following cases 
contain instructive discussions of the prin¬ 
ciples involved, but an epitome of them 
would subserve no useful purpose: Bilansky 
v. Minnesota, 3 Minn. 427, Gil. 313; Schoon¬ 
over v. Reed, 65 Ind. 313; Smith v. Hood, 
25 Pa. 218, 64 Am. Dee. 692; State ex rel. 
Graves v. Primm, 61 Mo. 166; Brown v. 
Coward, 3 Hill 4; Lynch v. Reynolds, 69 
Bush 547; Coughran v. Gutcheus, \ 18 Ill. 
390; Frink v. Frink, 43 N. H. 508, 80 Am. 
Dec. 189: Rugg v. Parker, 7 Gray 172 $ Balch 
v. Shaw, 7 Cush 282. 

The power of the court to amend existing 
records is also considered at length in the 
following cases from the Federal courts: 
Tilghman v. Werk, 39 Fed. 680; Whiting v. 
Equitable Life Assur. Soc., 8 C. C. A. 558, 
13 U. S. App. 597, 60 Fed. 197, 200; Odell v. 
Reynolds, 17 C. C. A. 317, 37 U. S. App. 447, 
70 Fed. 656, 659; Blythe v. Hinckley, 84 Fed. 
228, 244 (Page 458). 

The eases which seem to be decisive on this ques- 

',» . ; ■ j . > *. /' > - | 

tion are Wight vs. Nicholson, supra, where the 
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court upon its own motion based upon its recollec¬ 
tion of the facts, caused a nunc pro tunc entry to 
be made as of the previous term; and Gonzales vs. 
Cunningham,, supra, where the evidence support¬ 
ing the correction was the recollection of the pre¬ 
siding judge and certain notes and memoranda de¬ 
posited with the clerk in pursuance of law. In 
Stern vs. Bennington, 100 Md. 344, the Maryland 
Court of Appeals says: 

If a judgment has been verbally ordered 
to be entered in open Court by the Judge, 
and the clerk omits to make the proper en¬ 
try, there must be some method to correct 
the error, unless it be held that the clerical 
mistake cannot be remedied at all. But no 
such alternative could be tolerated. A fact 
resting in parole can only be proved by 
parol$. To say that a Judge may in open 
Court direct by a verbal order a judgment 
to be entered; and then to say, when the en¬ 
try has not been made, that you cannot prove 
by parole that the order to make it had been 
given, is practically to deny the right of the 
Court to correct its records to conform to the 
facts as they actually existed (Page 348). 

Ill 


There was no error in the habeas corpus proceeding 

The last point raised by the appellant and which 
seems to be the only one involved in the habeas 
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corpus matter (No. 6851), is whether or not the 
trial Justice who imposed the sentences on the ap¬ 
pellant erred in hearing the habeas corpus pro¬ 
ceeding. Whether he did or did not err seems to 
be beside the point because the habeas corpus pro¬ 
ceeding is now moot. It will avail the appellant 
nothing if this court should decide in this appeal 
that the trial court had the right to amend the 
records, because the effect of such a holding by 
this court would amount to saying that appellant 
had received consecutive sentences, which, of 
course, would answer appellant’s contention in his 
habeas corpus proceeding that he had received con¬ 
current sentences. On the other hand, if this court 
should decide that the records could not be 
amended, then the appellant is entitled to his re¬ 
lease forthwith upon the filing of the mandate of 
this court. 

In Elliott vs. U. S., 23 App. D. C. 456, 465, this 
court answered the above problem in practically 
the same wav when it said: 

•/ I 

But this error in the issuance and return 
to the writ does not reach the vital and im¬ 
portant question intended to be presented 
by this appeal. At most it would require 
the quashing of the writ and return, but 
that would leave the question of the legality 
of the imprisonment of the appellant 
undetermined. 
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CONCLUSION 

In conclusion it is respectfully urged that the 
judgments of the lower court be affirmed. 
Respectfully submitted. 

Leslie C. Garnett, 
United States Attorney. 
Allen J. Krouse, 
Assistant United States Attorney. 
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